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Jeremiah, as he wailed 'There is sorrow on the sea; it cannot be
quiet,' was seemingly but drawing a literary backdrop for his lamentations. Even he could not have anticipated that one day the mighty
oceans would be literally the subject of despair.
The myth of great and unfathomable seas-a limitless frontier
of exploitation-lies at the base of the legal and political regime that
marks man's historic relationship to those seas. We still intone with
Byron:
"Roll on, thou deep and dark blue ocean, roll!
Ten thousand fleets sweep over thee in vain;
Man marks the earth with ruin-his control
Stops with the shore."
Robert Rienow

A view from space as reflected in recent photographs taken in conjunction with moon exploration activities indicates that the earth is a blue
globe substantially covered by water. The sea covers approximately 140
million square miles, or 71 percent of the earth's surface. The land masses
are surrounded by water with depths averaging two and one half miles.'
In this perspective, the oceans appear as a vast, unfathomable, and as yet,
comparatively unexploited resource. But in a different perspective, man is
discovering that the seas are far from the inexhaustible expanse he once
beheld from the shores. As expressed in a recent speech by Jacques Cousteau, if man were to perceive his planet as the size of an egg, then all of
* Professor of Law, University of Miami.
1. MARINE SCIENCE AFFAIRS-A YEAR OF BROADENED PARTICIPATION: THE THmD REPORT
OF THE PRESIDENT TO CONGRESS ON MARINE RESOURCES AND ENGINEERING DEVELOPMENT
16 (January, 1969). For an overview, see generally USES OF THE SEAS (Gullion ed. 1968) and
C. PELL, CHALLENGE OF THE SEVEN SEAS (1966) (particularly chapter II).
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the oceans taken together would comprise but a single drop of water.2 The
fact that the only characteristic which distinguishes this planet from
others is the presence of water on this planet highlights the urgency of the
need to evaluate man's use of water.
Roger Revelle has compared the earth to a space ship on which many
may travel equipped with all of the necessary life systems, but from which
he is unable to discharge any of his wastes.' In this closed system, most
unrecycled wastes eventually find their way to the great sinks of the oceans
to the eventual detriment of that special environment.'
Because the oceans constitute a liquid environment, it is possible to
select certain pollution problems that are water-related and give those
problems special treatment even though their sources may originally derive
from the land or even the atmosphere. While all environmental problems
are interrelated, these special problems can be attacked individually as
part of an overall strategy. Such an approach has the advantage of simplifying, to some small degree, an immensely complicated situation. Of
course, in the process of isolating these particular problems, one must
take immense care that they truly can be viewed effectively in isolation.
In this article, the author will review some of the current approaches to
the solution of water pollution problems, particularly as they affect the
oceans, in order to create a more coherent understanding of the adequacies
and shortcomings of present legal remedies.
I.

THE OCEANS AS A DEPOSITORY OF WASTE

Pollutants are resources where they do not belong.5 These unwanted
resources can be introduced into the oceans deliberately or inadvertently.
The wastes most commonly dumped into the oceans include dredge spoils,
industrial wastes, sewage sludge, construction and demolition debris, solid
waste, explosive and chemical munitions, and radioactive wastes.6 Those
inadvertently finding their way to the sea include oil (although this should
also be included among deliberate introductions) and various other organic and inorganic toxic substances such as lead, cadmium, mercury,
vanadium, nitrilotracetic acid, orthonitrochlorobenzene, and polychlori7
nated biphenyls.

Also among the forms of pollutants affecting the marine environment
are excessive nutrients, heat from power and industrial plants, and sedi2. Address by Jacques Cousteau, U.S. Naval Academy, December 13, 1969.
3. NATIONAL ACADEMY OF SCIENCES-NATIONAL RESEARCH COUNCIL, WASTE MANAGEMENT AND CONTROL 95 (1966) [hereinafter cited as WASTE MANAGEMENT AND CONTROL].

4. Id. at 115.
5. COMMuISSION ON MARINE SCIENCE, ENGINEERING, AND RESOURCES, SCIENCE AND ENVIRONMENT 111-49 (1969) [hereinafter cited as SCIENCE AND ENVIRONMENT]. See also WASTE
MANAGEMENT AND CONTROL, supra note 3, at 35.
6. COUNCIL ON ENVIRONMENTAL QUALITY, OCEAN DUMPING: A NATIONAL POLICY 1 (1970)
[hereinafter cited as OCEAN DUMPING].
7. COUNCIL ON ENVIRONMENTAL QUALITY, TOXIC SUBSTANCES 10-14 (1971) [hereinafter
cited as Toxic SUBSTANCES].
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ments from land erosion, 8 all of which exert their own peculiar influence
on the totality of water quality. Complicating the pollution problem is the
fact that some chemicals tend to react synergistically causing problems that
would not exist had each chemical been introduced into the water by itself.
No attempt will be made to go into detail concerning each of the previously mentioned substances, but a brief survey of some of the more threatening pollutants will be provided.
A.

Oil

Oil spills attract a great deal of attention and have, to be sure, influenced the quality of the marine environment. However, the massive
spills such as the widely publicized Torrey Canyon incident,' while generating substantial economic impact, are normally localized and of debatable
long-term ecological impact.' ° Perhaps the greater threat is the pervasive
oil pollution from underwater activities and operational spills in connection with the routine transport of oil by sea.1 Routine spills originating
from the operations of oil-carrying tankers, other ships, refineries, petrochemical plants, and submarine oil wells represent, according to one source,
90 percent of the estimated 2.1 million metric tons of oil introduced annually into the oceans. The remaining ten percent represents the spectacular spills caused by major marine accidents. 2
Effects of oil pollution on marine life are subject to debate. In general,
there are five principal ways in which oil may affect marine animals: (1)
tainting of the flesh; (2) poisoning by ingestion; (3) disturbance of food
chains; (4) physical fouling with coats of oil; and (5) repellent effects.'
It has been stated that while there has been no final conclusion concerning
the effects of oil on marine life, the generally accepted opinion is that pollution by crude oil is not significantly harmful to living organisms.1 4 Howsupra note 3, at 12.
9. See generally Sweeney, Oil Pollution of the ,Oceans, 37 FORD. L. REv. 155 (1968).
10. The extent and character of the damage to the living resources of the sea . . .
"base load" . . . oil pollution is little known or understood. In the long run it could
be more serious, because more widespread than the localized damage from accidental
spills.
MAN'S IMPACT ON THE GLOBAL ENVIRONMENT: ASSESSMENT AND RECOMMENDATIONS FOR AcTIONV
139 (1970) [hereinafter cited as MAN'S IMPACT ON THE GLOBAL ENVIRONMENT].
11. SCIENCE AND ENVIRONMENT, supra note 5, at 111-52.
12. MAN'S IMPACT ON THE GLOBAL ENVIRONMENT, supra note 10, at 139. Various other
figures have been suggested from time to time. A 1963 report of the American Petroleum
Institute set the total annual "shortage" at 441,500 metric tons. API, DIV. OF TRANSPORTATION,
CHARACTER AND CONTROL OF SEA POLLUTION BY OIL 52 (1969). Losses can be reduced by the
use of such procedures as "load-on-top" which Battelle reports can save as much as one and
one-half million tons of oil annually. BATTELLE, DEPARTMENT OF TRANSPORTATION OIL SPILLAGE
STUDY (1967) [hereinafter cited as OIL SPILLAGE STUDY].
13. OIL SPILLAGE STUDY, supra note 12, at 6-2. See also effects listed in MAN'S IMPACT
oN THE GLOBAL ENVIRONMENT, supra note 10, at 141.
14. Wulf, Contiguous Zones for Pollution Control: An Appraisal Under International
Law, Sea Grant Technical Bulletin No. 13, University of Miami 16 (1971) (and citations
therein) [hereinafter cited as Wulf].
8. WASTE MANAGEMENT AND CONTROL,
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ever, there is highly respected authority to the contrary. 5 The best that
can be said is that the subject requires a great deal more study before a
definite conclusion can be substantiated. Limited information is available
with respect to the effect of oil on filter-feeding mollusks, such as clams,
oysters, scallops, and mussels, and there are indications that concentrations
of 25 parts of oil per million parts of water may be toxic to these animals.
At any rate, there definitely is an impact on the shellfish market in economic terms due to tainting.' 6 The effect of oil on seabirds is probably the
most dramatic. The coating of feathers with oil can cause death by drowning, loss of body heat, or inability to feed.'" Oil pollution also damages
aquatic plants and other forms of life that constitute a part of the marine
food chain.
Two other special effects of oil spills should be mentioned. First, a
possibly serious result could accrue from the fact that chlorinated hydrocarbons such as DDT and dieldrin are highly soluble in oil. Measurements
of the effects of an oil slick on Biscayne Bay, Florida, indicated that the
concentration of dieldrin in the top one millimeter of water containing
the slick was more than 10,000 times higher than the rest of the water.
Because many animals within the food chain feed near or on the surface,
this effect can be of significant magnitude.'" Second, deleterious consequences for marine life have been noted to result from the use of detergents
and similar compounds used for dispersing oil which are sometimes improperly attributed to the oil itself. 9
B.

Toxic Substances

This category covers a wide range of organic and inorganic materials
having varying effects on portions of the environment. Man produces
more than a million different kinds of products, many of which eventually
wind up as waste in one form or another. 20 Toxic substances among these
products can be classified as metallic or organic. Among the metals, lead
is perhaps the oldest known pollutant, and its presence in the oceans is
steadily increasing. One of the major factors contributing lead to the
environment is the automobile. According to one estimate, in 1968, 180,000
tons of lead were emitted from internal combustion engines, representing
14 percent of all the lead consumed in the U.S. during that year.2' Much
of this lead ultimately reaches the sea. However, the more spectacular
15. Testimony of M. Blumer, Hearings on S. 7 and S. 554 Before the Subcommittee on
Air and Water Pollution of the Senate Committee on Public Works, 91st Cong., 1st Sess., ser.
2, pt. 4, at 1488 (1969).
16. MAN's IMPACT ON THE GLOBAL ENVIRONMENT, supra note 10, at 142. See also OIL
SPILLAGE STmY, supra note 12, at 6-1 to 6-93 and Wulf, supra note 14, at 16-17.
17. On. SPILLAGE STUDY, supra note 12, at 6-43, 6-44.
18. MAN'S IMPACT ON THE GLOBAL ENVIRONMENT, supra note 10, at 142.
19. See generally OI. SPILLAGE STUDY, supra note 12, at 6-1 to 6-93.
20. MAN's IMPACT ON THE GLOBAL ENVIRONMENT, supra note 10, at 22. A more recent
report places the number at 1.8 million. Toxic SUBSTANCES, supra note 7, at 3.
21. Toxic SUBSTANCES, supra note 7, at 11.
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cases of heavy metal poisoning in recent years involve mercury. It was
long thought that mercury was environmentally inert and simply settled
to the bottom of a river or estuary when discharged there.22 Mercurycaused deaths at Minimata, Japan, between 1953 and 1960 served to
dispell this misconception and indicated that mercury can be changed by
sea-borne bacteria into methylmercury. Methylmercury is an extremely
toxic compound that enters the food chain and may reach hazardous concentrations.2" Newspapers have recently carried a number of stories concerning the concentrations of mercury discovered in tuna and swordfish.
Although the dangers inherent in consumption of tuna have recently been
discounted, the swordfishing industry in the United States has virtually
come to a standstill. Other metals now being investigated as possible
hazards to marine ecology are cadmium, vanadium, berryllium, and
24
barium.
Among the common organic compounds, the most notorious threat
to the marine environment is DDT. It has been shown that DDT in seawater affects growth, reproduction, and mortality of marine animals at
concentrations currently found in some coastal aquatic environments.25
While all pesticides present a threat, the so-called "hard" pesticides, the
chlorinated hydrocarbons such as DDT, aldrin, dieldrin, endrin, heptaclor, and toxaphene, are especially dangerous because they are extremely
persistent and easily concentrated in the food chain.26 Plankton, at the
base of the food chain, are primary concentrators, hence marine fish are
almost universally contaminated to one degree or another.' r Shrimps,
crabs, and zooplankton are killed by exposure to DDT, and the growth of
oysters is inhibited by such exposure.2"
Other synthetic organic compounds which are being deposited in the
oceans include dyes and pigments (which may also include heavy metals),
plastics and associated resins, rubber products, and surface active agents
(such as solvents, detergents, dispersing agents, and emulsifiers). Much of
these are deposited as a result of the use of household and industrial detergents. Other deposits come from the processing of leather and textiles,
or the manufacture of a variety of other products.2 9
The effects of toxic substances on man are not fully understood. While
standard texts list the toxicity of more than 1,000 commercial chemical
compounds at high levels of exposure, little is known of the longer range
effects of exposure at lower levels. Further, the toxicity of a compound
22. Id.

23. Id. at 12. See also W. MARx, THE FRAn. OCEAN, 59-71 (1967).
24. Toxic SUBSTANCES, supra note 7, at 2, 11, 12.
25. MAN'S IMPACT ON THE GLOBAL ENVIRONMENT, supra note 12, at 127.

26. COUNCIL ON ENVIRONMENTAL QUALITY, 1970 ENVIRONMENTAL QUALITY 132 (first
annual report) [hereinafter cited as ENVIRONMENTAL QUALITY]. Oysters will concentrate DDT

at 70,000 times higher that the surrounding water. Id. at 133.
27. MAN'S IMPACT ON THE GLOBAL ENVIRONMENT, supra note 10, at 127.
28. Id. at 128-29.
29. ToxIc SUBSTANCES, supra note 7, at 4.
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can be a function of the form it takes, as well as the metabolism and other
physical characteristics of the individual exposed to it.3 ° The recent report on toxic substances of the Council on Environmental Quality refers
to the effects of a few of the better known compounds. It points out that
compounds of nickel and beryllium, accumulated in the lungs, may cause
fatal diseases. Barium may cause respiratory disease, or heart, intestinal,
or nervous disorders. Lead has been thought to produce sterility, child
mortality, and permanent mental impairment. Mercury compounds destroy brain cells, cause tremors, and produce birth defects."' The inescapable conclusion seems to be that the effects of toxic substances are probably
sufficiently severe to call for the careful monitoring of the oceans and their
products to detect the presence of these substances.
C.

Heat

The increasing population in the United States creates a constant
demand for more electrical power. Standard power plants generate electricity through the utilization of steam produced by the combustion of
various fuels. Each plant condenses its steam for re-use through the utilization of large quantities of cooling water. The amount of water which is
necessary depends on the efficiency of the plant and the designed temperature differential between intake and outfall. The temperature rise due to
steam condensation is normally 10 to 20 degrees Fahrenheit, with an average increase of about 13 degrees. The demand on fresh water for cooling
is so great that it is estimated that by 1980, the power industry will require about one-fifth of the total fresh water run-off of the United States
for cooling.32 Today, approximately 68 percent of the heat produced by nuclear-fueled plants and 50 percent of the heat produced by fossil-fuel
plants is removed by cooling water. 3 It takes approximately 129 billion
gallons of water a day to accomplish this task."'
The discharge of heated effluents into the streams and bays of the
nation has been the subject of considerable recent controversy, and a
great amount of research has been conducted seeking to ascertain the
seriousness of the effects of such discharges. One writer has speculated
that heated effluents affect not only the growth and reproduction of fish
and wildlife, but also recreation, public water supplies, and agricultural
and industrial uses. 5 As previously noted, effects of thermal increases
are not yet thoroughly understood despite intensive research on the subject. It has been fairly well established, however, that a ten degree increase
in water temperature can be expected to produce certain ecological im30. Id. at 9.
31. Id. at 10-14.
32. ENVIRONMENTAL QUALITY, supra note 26, at 34.
33. Nebolsine, Today's Problems of Industrial Waste Water Pollution Abatement, 1
NAT. RES. LAWYER 39 (1968).
34. Id. at 41.
35. Comment, Thermal Pollution: The "Dishonorable Discharge"-New York's Criteria
Governing Heated Liquids, 34 ALBANY L. REv. 539, 542-45 (1970).
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balances."8 Some of the possible effects on fish are: (1) internal injury or
inability to escape predators due to decreased mobility; (2) starvation
due to inability to catch food; (3) starvation because of a decrease in
food supply; (4) thermal shock due to the rapid rise in surrounding water
temperature; (5) inability to digest food; (6) insufficient oxygen supply
to sustain life; and, (7) disruption or cessation of the reproductive pro7
cess.
Not all thermal discharges need be considered detrimental. Research
is being undertaken to determine whether heated effluents can be utilized
beneficially. It has been proposed, for example, that waste heat be utilized
to keep rivers free from ice and thereby improve navigation, to attract fish
in certain areas, to prevent frost damage to orchards, to warm recreational
swimming beaches, or even to heat villages.38 Despite such promises, however, the heat problem remains serious, particularly in tropical and subtropical areas where marine life is often found in waters which are already
near the upper levels of thermal tolerance.
D.

Nutrients

An apt example of pollutants resulting from excess resources is the
presence of excess nutrients in the marine environment. Nitrates, phosphates, and potassium compounds, introduced into the water from sewage
and agricultural wastes, nourish algal growth. An excess of algal growth
constitutes a threat to marine life, particularly in the vital estuarine regions where almost 90 percent of the commercially important species of
fish spend at least a part of their life cycle. 9 The problem is summarized
by the following passage:
Eutrophication of waters through overfertilization (principally with phosphorus and nitrogen) produces an excess of organic matter that decomposes, removing oxygen and killing the
fish. Estuaries are increasingly being eutrophied. Pollution of
coastal regions eliminates the nursery grounds of fish, including
many commercial species that inhabit the oceans.
Approximately 60 percent of the phosphorous causing overenrichment of water bodies comes from municipal wastes. Urban
and rural land runoff contribute the remainder. A major contributor to the latter is runoff from feedlots, manured lands, and
eroding soil.
Trends in both nutrient use and loss are rising. Fertilizer
consumption is expected to increase greatly in both developed
and developing countries in the next decade, increasing the nutri36. Comment, Thermal Electric Power and Water Pollution: A Siting Approach, 46
IND. L.J. 61 (1970).

37. Id. at 67-70. See also Young, A Primer for Pollution Control, April 1971, 9-15 (an
unpublished paper presented to the Environmental Section of the American Trial Lawyers
Association) [hereinafter cited as Pollution Control].
38. Holden, Hot Water: Menace and Resource, 94 SCIENCE NEWS 17, 148 (1970).
39. MAN'S IMPACT ON THE GLOBAL ENVIRONMLENT, supra note 10, at 148.
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ent runoff from agricultural lands. Concentration of animal production will continue, with the result that losses of nutrients
from feedlot runoff will rise sharply. Urban waste production is
also expected to increase rapidly, resulting in greater potential
loss of nutrients directly into coastal waters.40
Injection of sewage into the environment also creates problems of oxygen
depletion. Organic wastes demand oxygen to decompose. If the waste
loads from sewage are heavy, the oxygen is nearly, or completely, depleted from the water and this depletion causes anaerobic bacteria to
produce malodorous amounts of hydrogen sulfide and methane.4
An example of overnutrition can be found in the reports of the
Moriches Bay, New York, experience. Moriches Bay, prior to 1950, was
fed in part by a continual flow of salt water through Moriches Inlet. About
1951, the inlet became closed due to tidal action resulting in reduced
salinity of the Bay. At the same time, the area was heavily fertilized with
nitrates and phosphates caused by the runoff of duck wastes from the large
number of poultry farms nearby. The resulting bloom of a microscopic unicellular plankton called Nannachlorisdestroyed the once prosperous oyster
industry and affected the supply of clams and other fish. In 1953, the
inlet was reopened, salinity increased, and the counts of algae declined
to near zero. The filling of Moriches Inlet poses a continuing problem to
the area, however, and an effort is being made to control the amount of
nitrates and phosphates allowed to run off from the duck farms in order
to reduce the threat of a repeat performance.42
E. Sediments
Sediments, the product of erosion, constitute the greatest volume of
waste materials entering surface waters. In the United States this volume
has been estimated at 700 times the total sewage discharge into these
waters. 43 Normal erosion carry-away plus sediments resulting from dredge
and fill operations sometimes cause severe local problems in estuaries.
Light for photosynthesis is reduced, increased turbidity interferes with
visibility of marine species, and most important, sediments often interfere
with oyster larval attachment and egg survival in other species." A serious
example of this type of effect has been observed in the New York Bight
area as the result of sewage sludge and dredge spoil dumping. The "Crown
of Thorns" starfish plague in the Pacific has also been attributed to sediments from blasting, dredging, and dumping which protect the larval
starfish from their natural predators. 45 The potential damage from this
40. Id. at 27-28.
41. OcEAN DUMpmo, supra note 6, at 14.
42. OCEANOGRAPHIC COMMITTEE TO THE NASSAU REGIONAL PLANNING BOARD, THE STATUS
AND PoTIAr.L oF T= MARINE ENVIRON'MENT 3 (1966).
43. ENVIRONMENTAL QUALITY, supra note 26, at 37.
44. Pollution Control, supra note 37, at 26.
45. OCFAK DuMiNG, supra note 6, at 15.
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type of pollution is quite high, and legislation is pending to control ocean
dumping through a permit system.46 This legislation, of course, will solve
only a part of the problem.
II.

NATIONAL AND

STATE REGULATION AFFECTING

QUALITY OF THE ESTUARIES

THE

AND OCEANS

The foregoing discussion was not intended to be comprehensive, but
was designed to bring to the reader a general understanding of the great
breadth of the problems involved in the study of marine pollution. It is
with these problems in mind that the lawyer must examine the congeries of
codes, statutes, regulations and treaties dealing with various remedies.
The study of national regulation of marine pollution is the examination of
the interrelation of several major enactments, including the National Environmental Policy Act,47 the Federal Water Pollution Control Act (as
amended)," and the Rivers and Harbors Act of 1899." 9 In addition, the
provisions of certain pieces of typical state legislation may occasionally
shed light on the operation of federal law.
A. National Environmental Policy Act
The National Environmental Policy Act of 1969 is a logical starting
point for this analysis. The Act has as its declared purpose the establishment of a uniform policy which will encourage productive and enjoyable
harmony between man and his environment, as well as environmental
protection, and the promotion of understanding of environmental problems.5 o The two most significant sections of the Act are, for our purposes,
section 102 and section 201. The latter established the Council on Environmental Quality (CEQ), consisting of three members appointed by
the President. This Council is charged with the responsibility of acting
as the President's primary advisory body with regard to the environment.
The CEQ must report annually to the President, who in turn submits his
report to Congress. The importance of this seemingly innocuous creation
should not be underestimated. The contents of the first three reports of
the CEQ51 make it abundantly clear that the Council intends to play a
major role in framing the environmental policies of the United States,
46. H.R. 4723, 92d Cong., 1st Sess. (1971).

47. 42 U.S.C. §§ 4321-47 (1970). For a review, see Note, The National Environmental
Policy Act: A Sheep in Wolf's Clothing?, 37 BROOXLYN L. REV. 139 (1970).
48. 33 U.S.C. §§ 1151-75 (1970), as amended by the Water Quality Improvement Act,
Pub. L. No. 91-224 (1970).
49. 33 U.S.C. §§ 401-18 (1970).

50. 42 U.S.C. § 4321 (1970). Courts have given the Act broad reach. In several instances,
it has been made apparent that in following the procedural provisions of the Act, agencies

must use great diligence and not lend mere lip service. The most recent and sweeping of
these decisions is Calvert Cliffs Coord. Comm. v. AEC, 449 F.2d 1109 (D.C. Cir. 1971),
where Judge Wright made it clear that each agency, in evaluating environmental impacts of
proposed actions must take the broadest possible view of their duties.
51. ENViRONMENTAL QuArTrY, supra note 26; OcAN DuMPiNG, supra note 6; and Toxic
SUBSTANCES, supra note 7.
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both with respect to domestic and international matters. In framing these
policies the Council does not intend to neglect problems pertaining to the
marine environment. It has to be noted, however, that the Council is not
as yet staffed with lawyers sensitive to the total perspective of marine
problems. Consequently, an inclination to approach such problems from
the point of view of land-use rather than the developing law of the sea
has developed.
Section 102 provides, inter alia, that all agencies of the federal government must include an Environmental Impact Statement (EIS) in every
recommendation or report on legislative proposals and other major federal
actions which may significantly affect the quality of the human environment. This statement must set forth in detail the impact of the proposed
action, the adverse environmental effects considered unavoidable, alternatives to the proposed action, the short term versus long range effects, and
a discussion of irreversible and irretrievable resource commitments if the
proposed action is implemented. Furthermore, before the proposing agency
prepares an Environmental Impact Statement, it must consult with all
agencies having a special expertise of or jurisdiction over the problem.
Copies of the Statement together with the agency comments must eventually be made available to the public.52 Marine pollution matters fall
squarely within the requirements of section 102 of the Act; thus legislation
or programs affecting the marine environment must be made the subject
of an accompanying EIS, or be subject to challenge as failing to fulfill the
statutory mandate.
The utility of these requirements is somewhat problematical. An
early example of the use of the Environmental Impact Statement was
demonstrated when more than four hundred "coffins" containing M-55
nerve gas rockets were dumped into the Atlantic Ocean off the coast of
Florida during the summer of 1970. The disposal of these rockets containing GB and VX chemical agents became the subject of congressional scrutiny as well as extensive newspaper and television coverage. One of the
key factors in structuring the congressional hearings was the Army's EIS.
The incident first came to light on July 23, 1970, when Congressman
Richard D. McCarthy of New York announced to the press that he had
learned that the Department of Defense planned to ship a number of
leaky nerve gas containers from their storage places in Kentucky and
Alabama to North Carolina for disposal at sea.5" Shortly thereafter, the
Army conducted a briefing for interested members of Congress which led
to hearings by the Subcommittee on Oceanography of the House Committee on Merchant Marine and Fisheries. In his opening statement of August
3, Chairman Alton Lennon referred to the requirements of the National
52. 42 U.S.C. § 4332(2) (C) (1970).
53. Press release of Congressman Richard D. McCarthy, July 23, 1970, in Hearings Before the Subcommittee on Oceanography of the House Merchant Marine and Fisheries Committee, 91st Cong., 2d Sess., ser. 91-31, at 3 (1971) [hereinafter cited as Hearings].

1971]

MARINE ENVIRONMENT

Environmental Policy Act and announced that the purpose of the hearings
was to inquire into:
(1) compliance with provisions of the law; (2) the implications
of the proposed move on the local, national and international
levels; (3) the degree to which the people and their elected representatives have been brought into the planning process.
During the course of the hearings, it became apparent to most observers that one of the shortcomings of section 102 was the lack of precision regarding what was required of the agencies involved. In those early
days, there was insufficient identification of "major Federal actions significantly affecting the quality of the environment" which, by the terms of
the statute, call for submission of an EIS. There was similarly no precision
in setting forth the federal agencies who were required by law to comment
because of their special expertise. Many of these questions have subsequently been answered, at least partly, by the guidelines published in the
Federal Register by the Council on Environmental Quality.5" These guidelines remove much of the guesswork from the administration of the Act,
rendering decisions made under such guidelines much less prone to challenge.
An important question, not yet completely resolved, was placed in
focus by the nerve gas hearings. During questioning, it appeared that one
of the critical issues was whether the nerve gas containers could have
been disposed of by any alternative method prior to the ocean disposal.
Reference to the Army's EIS showed that the Army had at one point
considered placing the vaults in a deep hole and incinerating them by the
use of a nuclear device, but the "Atomic Energy Commission advised that
nuclear destruction [was] unsatisfactory."56 However, a study by the
AEC's Lawrence Radiation Laboratory during September 1969, which
was later incorporated into the record of the hearings, reported that if
such a solution were to be pursued and accomplished within the permitted
time frame, an existing hole at the Yucca Flat testing site would have to
be utilized since there was no time to prepare a new hole. Such a course,
said the AEC, would cause an unacceptable amount of interference with
normal national defense testing requirements.5 7 Thus, while the EIS gave
the clear impression that the disposal of nerve gas weapons by nuclear
means was not feasible, the AEC's report indicated that it was feasible,
but inconvenient.
Since the EIS is prepared by the same agency that is sponsoring the
54. Hearings, supra note 53, at 2.
55. 36 Fed. Reg. 1398 (1971).
56. Environmental Impact Statement for Operation Chase (Ocean Disposal of Concrete
Vault Containing Chemical Munitions), at 2, in Hearings, supra note 53, at 210 (emphasis
added).
57. AEC, FEASnIITY SruDY: PROJECT HARPiN-LAWRENCE RADIATION LABORATORY,
NEVADA OPERATIONS OFFICE, (1969), in Hearings,supra note 53, at 55.
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impending act or legislation, critical issues may be treated in a misleading
fashion since full disclosure might result in either embarrassment to the
individuals who prepared the EIS or in adverse action being instituted.
There is at present no statutory method to check the accuracy of statements made in response to NEPA. A congressional hearing is, of course,
always available within legal limits, and at least one committee is moving
to offset this deficiency in the Act by requesting the Government Accounting Office to make spot checks on the accuracy of statements received by it.
It is unreasonable to belive that every agency will include all pertinent
facts surrounding a proposed action. Theoretically, a public servant, when
interests conflict, should be acting in the interest of the general public
rather than that of a particular agency. Nevertheless, so long as the materials called for by statute are provided, the statute has been complied with
even though other data which might be available may be omitted. Such
technical compliance might be avoided if there were an independent reviewing body empowered to obtain all the pertinent data.
The National Environmental Policy Act does accomplish several
important things, however. The Act establishes a uniform national policy
encouraging voluntary actions and provides a basis for standing to sue for
persons who may not have had such status prior to its enactment."8 In
addition, because of the notice aspects, NEPA brings to light actions that
previously may have gone unnoticed, increasing the likelihood that interested parties might press for further investigation in questionable cases.
Finally, by requiring the filing of impact statements by agencies, the Act
has made it necessary for each agency to organize with an eye towards the
environment and to designate a single responsible person to oversee actions
having an environmental impact.
The creation of the Council on Environmental Quality and the subsequent establishment of the Environmental Protection Agency (EPA)"
has stimulated federal participation in several important areas relating
to the oceans. These include oil pollution, ocean dumping, disposition of
toxic materials, and coastal zone management. The Council's work in
these areas, however, demonstrates a lack of expertise in ocean law, and
it is obvious that this shortcoming will require attention before meaningful
analysis of oceanic problems can be expected.
B. Federal Water Pollution Control Act
The Federal Water Pollution Control Act, as amended,6" applies to
problems of pollution of the marine environment in a number of important
58. See, e.g., Sierra Club v. Hickel, 433 F.2d 24 (9th Cir. 1970), cert. granted sub nom.
Sierra Club v. Morton, 401 U.S. 907 (1971).
59. Reorganization Plan Number 3 of 1970, 5 U.S.C. App. at 609 (1970). The National
Oceanic and Atmospheric Administration was created at the same time by Reorganization
Plan number 4, although its precise role in environmental protection seems to be limited to
research and development at this time. 5 U.S.C. App. at 614 (1970).
60. 33 U.S.C. §§ 1151-75 (1970) was originally enacted as the Act of June 30, 1948, ch.
758, 62 Stat. 1155. It was extended for four years in 1952 and permanently adopted as the
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ways. It provides for abatement of pollution, enforcement of water quality
standards, oil-spill cleanup procedures, and control of the discharge of
sewage from vessels.
Under the provisions of section 10,61 two enforcement procedures
are made available for violations of the Act. The first is connected with
subsection 10(a) which states that pollution of interstate or navigable
waters "which endangers the health or welfare of any persons shall be subject to abatement. ' 62 Interstate waters are defined in section 13(e) as
"all rivers, lakes, and other waters that flow across or form a part of State
boundaries, including coastal waters." Under this definition, "state boundaries" include international boundaries, "coastal waters" include the Great
Lakes, and "rivers, lakes, and other waters" include the entire body of
water involved, regardless of its flow across or existence as a boundary.'
"Navigable waters" are not defined, but it would seem apparent that the
normal "commerce clause" definition should be applicable.
Although section 10(a) provides for the abatement of any pollution
which can be shown to endanger health or welfare, unfortunately the abatement procedure is long and cumbersome. The procedure involves three
basic steps: (1) the conference, (2) the hearing, and finally (3) court
action.
The conference is an informal hearing participated in by federal and
state agency representatives. The Administrator of the Environmental
Protection Agency must call a conference if he is requested to do so by a
state governor or a state water pollution control agency when interstate
pollution is involved. In addition, the Administrator must also call a
conference if he has reason to believe that interstate pollution is occurring
or that substantial economic injury will result from the inability to market
64
shellfish or shellfish products in interstate commerce because of pollution.
The Administrator may call a conference when intrastate pollution is involved at the request of the governor of the state, provided the pollution
is substantial.
Polluters are not included as conferees, but all interested parties must
be given the opportunity to state their views. The polluter may be required
to file a report furnishing information concerning the kind, character,
and quantity of pollution involved, and the means available for preventing or reducing it.65 A summary of the discussions is prepared following
the conference. This summary includes comments of the occurrence, the
Federal Water Pollution Control Act Amendment of 1956, Pub. L. No. 84-660, 70 Stat. 498.
It has since been amended in 1961, Pub. L. No. 87-88, 75 Stat. 204; later by the Water Quality
Act of 1965, Pub. L. No. 89-234, 79 Stat. 903, and again by the Water Quality Improvement
Act of 1970, Pub. L. No. 91-224, 84 Stat. 91.
61. 33 U.S.C. § 1160 (1970).
62. 33 U.S.C. § 1160(a) (1970).
63. 33 U.S.C. § 1173(e) (1970).
64. 33 U.S.C. § 1160(d) (1) (1970). He must also, with certain provisos, call a conference
in the case of international pollution under 33 U.S.C. § 1160(d)(2) (1970).
65. 33 U.S.C. § 1160(d) (3), (f)(2) (1970).
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adequacy of abatement procedures, and the nature of delays to be encountered, if any. 6 If at the close of the conference the Administrator
concludes that someone's health or welfare is being endangered, and that
inadequate action is being taken to alleviate the situation, he may then
recommend that the appropriate state agency take action. If state action
is not taken within six months, the Administrator must call a public hearing to be held before a board of federal and state officials." Following a
formal hearing, this board must recommend remedial action if such action
is indicated. If action is not taken upon the board's recommendation within
a reasonable time (but not less than six months), the Administrator may
ask the Attorney General to bring suit in federal court to enforce abatement of the situation.
The second procedure provided for in section 10 is for the enforcement of water quality standards. Under section 10(c) (3), each state has
established water quality standards based upon considerations of use and
value of water for public water supplies, the propogation of fish and wildlife, recreational uses, and agricultural and other legitimate water uses. 8
Guidelines established to supplement the Act require that "[i]n no case
will standards providing for less than existing water quality be acceptable." Though this guideline has been the subject of some debate, state
standards have been set accordingly. This non-degradation standard will
certainly be incorporated into the Act itself in a matter of time.
Any discharge of matter into receiving waters which reduces their
quality below the set standards is subject to abatement by court action
under section 10(c) (5). A violator must be given 180 days notice that a
violation has taken place after which the Administrator may ask the
Attorney General to bring suit. The court, however, is required to give
"due consideration to the practicability and to the physical and economic
feasibility of complying with such standards."7 0 Thus there is ample leeway for the court to grant variations should it wish to do so.
The Act suffers from a number of deficiencies. Proceedings involving
abatement and violations of water quality standards are long and cumbersome. The judicial standard set by section 10(c) (5) provides courts with
an immense loophole. Furthermore, the Act provides no incentive to encourage a polluter to abate a deleterious situation on his own initiative.
Reference has already been made to the lack of non-degradation standards
in the legislation, and it is also notable that there are no effluent standards. The latter is of particular importance because no action can be
taken against a polluter on the basis of known pollutant discharge into
streams, unless the discharge can be shown to reduce the quality of receiving waters to a level below state (and thus federal) standards after
66.
67.
68.
69.
70.

33 U.S.C.
33 U.S.C.
33 U.S.C.
Guideline
33 U.S.C.

§ 1160(d)(4) (1970).
§ 1160(3), (f)(1) (1970).
§ 1160(c) (3) (1970).
1, Federal Guidelines on Water Quality Standards.
§ 1160(c)(5) (1970).
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a reasonable mixing period. By the time such evidence becomes available
the damage may be done, and an important estuary may be dead. Some
of these discrepancies would be corrected by amendments currently being
proposed by the EPA.7 1
Section 11 of the FWPCA was added by Public Law 91-224, known
as the Water Quality Improvement Act of 1970. This section repealed
the Oil Pollution Act of 1946 and added new law in this critical area.
Section 11 prohibits the dumping of oil into the navigable waters of the
United States and imposes fines of up to $10,000 against anyone who
knowingly discharges oil into such waters. Provisions worthy of special
notice deal with the liability of a polluter for the cost of removing or
dispersing oil discharged by him, unless he is able to show that the discharge was caused by an act of God, an act of war, negligence on the part
of the United States, or the act or omission of a third party.
The owner or operator of a vessel or facility is thus subjected to a
regime of strict liability, but his liability is limited to cleanup costs, and
it is limited in amount. If he is the owner or operator of an onshore or
offshore facility, he is liable to a maximum of $8,000,000. If he is the
owner or operator of a vessel, the maximum is $14,000,000 or $100 per
gross ton, whichever is the smaller amount. If it can be shown, however,
that the spill was the result of willful negligence or willful misconduct
within the privity and knowledge of the owner of the vessel or facility,
the owner becomes liable for the full costs of cleanup. While section 11
is a positive step forward, it must be noted that it in no way provides new
remedies for third parties who may be injured by the spill.72 Furthermore, it can be expected that debate will continue regarding the necessity,
and even the propriety, of limiting liability for oil spills, or for hazardous
substance spills, but that subject is beyond the scope of the present article.
Section 13 provides for the compulsory use of marine sanitation devices in vessels operating in the navigable waters of the United States,
under standards promulgated by EPA and regulations developed by the
Coast Guard. Eventually, all vessels must carry such devices, and manufacturers will be regulated to assure that they sell only certified devices.
Penalties are provided for non-compliance. States may not issue regulations that are inconsistent with federal rules, but a state may request the
right to prohibit sewage discharge from vessels according to its own water
quality standards. Full implementation of section 13 has not yet been
realized.7"
Several other provisions of the FWPCA have made an impact on the
marine environment, but space prohibits their discussion. One provision
worthy of note is section 2 1. This provision requires every applicant for
71. S. 2770, 92d Cong., 1st Sess. (1971) was passed by the United States Senate on
November 2, 1971, and at the time of publication of this article, is being considered by the
House of Representatives. See especially Id., tit. III (Standards and Enforcement).
72. 33 U.S.C. § 1161(b)(5), (f)(1)-(3) (1970).
73. 33 U.S.C. § 1163 (1970).

UNIVERSITY OF MIAMI LAW REVIEW

[Vol. XXVI

a federal license or permit to conduct any activity, including the construction and operation of any facility which may result in a discharge into
navigable waters to obtain certification from his state containing reasonable assurances that the activity will not violate applicable state water
quality standards.74
In summary, one must recognize that the FWPCA is a positive step
toward the protection of the marine environment, but it has many loopholes that slow the attainment of the goals it holds aloft. Section 10
provides too many opportunities for delay and defense; thus much irretrievable damage can be done before the enforcement process becomes
effective. Furthermore, there is no mechanism whereby a private citizen
may initiate direct action to halt pollution which is in violation of the
standards or which endangers the health or welfare of the population.
Such a mechanism must be initiated through political pressures.
Because the water quality standards provided for in the Act apply
to receiving waters, and not the effluents, proof is difficult, and further delays will be encountered. Clearly the receiving waters would be
better protected if a high concentration of a pollutant in the effluent was
deemed sufficient to initiate action-before damage is done. Section 11
applies, unfortunately, only to cleanup costs. Further, it is unclear what
the relationship of federal law may be to state law. For example, one is
not sure at this point whether the state is free to enact its own law which
might eliminate liability limitation within state waters. Such state action
might conflict with federal law, either under the FWPCA, or under traditional liability limitation doctrines applying to vessels.
The shortcomings apparent in the present law have been in large
part addressed by a bill presently pending before the house and passed
by the Senate last November. That bill begins to shift the emphasis on
water quality control back from the states toward the federal government. Effluent standards are substituted for water quality standards, and
enforcement procedures substantially stiffened. The awkward conferencehearing enforcement procedure will be replaced by a streamlined and
effective power in the Administrator of the EPA to issue orders and bring
prompt court action, should that be required. Further, citizens' suits
which permit any person to commence a civil action without regard to
the amount in controversy or diversity of citizenship against the United
States or any agency thereof to the extent permitted by the eleventh
amendment to the constitution have also been provided for. In addition,
toxic substances are included in a revised section 11. In short, the new
procedures will make the Environmental Protection Agency a strong
force for clean water.75
74. 33 U.S.C. § 1171 (1970).
75. S. 2770, 92d Cong., 1st Sess. (1971). See note 71 supra.
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C. Rivers and Harbors Act
The oldest federal pollution control scheme applying to the navigable
waters of the United States is the Rivers and Harbors Act of 1899. It is
also potentially the most effective because of its simplicity and directness.
For many years the powers contained in the act lay essentially unused.
Section 13,76 usually referred to as the "Refuse Act," makes it unlawful
to discharge "any refuse matter of any kind or description whatever
other than that flowing from streets and sewers and passing therefrom
in a liquid state.. ." into any navigable water of the United States, unless
such discharge is authorized by the Secretary of the Army. By its terms,
therefore, the Act has the initial advantage that it is not restricted to
interstate waters, but applies to all navigable waters (more will subsequently be said on this subject). Section 16 makes the violation of section
13 a misdemeanor punishable by fines not in excess of $2,500 or imprisonment for 30 days to one year. While this amount is not likely to be considered a serious deterrent to a large industrial polluter, it is also possible
for the government to seek an injunction under the Act requiring the
prevention of future discharges and the cleanup of substances already
accumulated, if any.
The Act makes it the duty of the United States Attorneys to vigorously prosecute all offenders, but the evidence so far shows a decided lack
of such vigor. Between February 1970 and March 1971, the government
has used the Act against 28 industrial polluters. Of those, only 13 were
initiated at the request of the then FWQA, and 10 of the 13 were as a
result of a mercury pollution problem that arose in the Great Lakes in
1970.77
Much of the reticence to prosecute must be taken to be the result of
instructions of the Justice Department issued to its attorneys on July 10,
1970. The guidelines essentially stated that the attorneys should prosecute
only those violations under the Act where prosecutions would prevent
"significant discharges, which are either accidental or infrequent, but
which are not of a continuing nature resulting from the ordinary operations of a manufacturing plant.178 Continuing violations, at least in theory,
would be better handled under the provisions of the FWPCA.
This situation may be alleviated by the promulgation of new guide76. 33 U.S.C. § 407 (1970).
77. 2 CENTER FOR STUDY OF RESPONSiVE LAW, WATER WASTELAND, ch. XV, 5-6 (preliminary draft 1971) [hereinafter cited as 2 WATER WASTELAND].
78. Guidelines for Federal Attorneys Under the Refuse Act, 33 U.S.C. § 407 (1970),
July 10, 1970. It reads in part:
The policy of the Department of Justice with respect to the enfnrcement of the Refuse Act for purposes other than the protection of the navigable capacity of our
national waters, is not to attempt to use it as a pollution abatement statute in
competition with the Federal Water Pollution Control Act or with State pollution
abatement procedures, but rather to use it to supplement that Act by bringing
appropriate actions either to punish the occasional or recalcitrant polluter or to
abate continuing sources of pollution. ...
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lines, effective July 1, 1971, permitting United States Attorneys more
leeway with regard to what prosecutions can be instituted under the Act.
Under the guidelines, the United States Attorney need only seek approval
from the Corps of Engineers and the EPA on the regional level. However, these new guidelines have been issued in conjunction with the President's Refuse Act permit program, promulgated in December 1970 in
Executive Order No. 11574." 9 The future of this program is uncertain.
Executive Order No. 11574 activated the permit provisions of section 13
by requiring all would-be polluters-that is, approximately 40,000 industries that discharge wastes into the navigable waters of the United
States-to make application prior to July 1, 1971, for permission to continue these discharges. By latest reports, only a portion of the total number of industries has complied.
While on its face this program appears to be a progressive step, one
conservation group has warned its members that the result could be to
create federal licenses to pollute. The Friends of the Earth has pointed
out that if the program is implemented, one would not be able to prosecute
a permit applicant for violation of the Rivers and Harbors Act until the
Corps denied his application, and all appeals had been exhausted. 80 It
is clear that if a permit is issued, the holder is thereby insulated from
prosecution under the terms of the Act. However, it is not very clear what
the standards are for the issuance of a permit. Thus there remains a
strong potential for continued discharges by a large number of industries
and a corresponding loss of an extremely powerful legal weapon against
water polluters. Furthermore, while the Refuse Act applies to all navigable waters, it may be that enforcement will only be undertaken against
those industries discharging wastes into interstate waters, except where
there is a violation of a state's water quality standards.8 '
On the other hand, the courts have been busily expanding the powers
available under the Act. Reluctance on the part of the Justice Department to bring suit has been matched by the courts in at least one area.
Failure of the government to take action prompted several citizens to
bring suit to enforce the Refuse Act on their own behalf. They claimed
that such a suit was necessary to enable them to collect the portion of
the penalty that the Act authorizes to be paid to the person giving information leading to the conviction of a polluter.82 Had this approach been
successful, any private citizen who would be entitled to an award under
the Act could move against a polluter if the United States Attorney failed
or refused to do so. However, all of the recent cases have refused to allow
79. Exec. Order No. 11,574, 3 C.F.R. 118, 33 U.S.C. § 407 (1970).
80. Letter from Friends of the Earth to all conservation leaders, January 20, 1971.
81. 2 WATER WASTELAND, supra note 77, ch. XV, 14-15:
Since interstate waters make up only an estimated 14% of the nation's stream
mileage, this means that the Administration's vaunted "national permit system"
may in fact be little more than a license to pollute with impunity for industrial
polluters on as much as 86% of the country's rivers and streams.
82. 33 U.S.C. § 411 (1970).
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these qui tam proceedings on the ground that it would blur distinctions
between civil and criminal proceedings, commencement of the latter being
reserved to the state. 88
In other areas, the courts have been more expansive. Prior to 1960,
there was some question concerning the kinds of material that could be
discharged into sewers without violating the Refuse Act. This question
was clarified by United States v. Republic Steel.84 In that case, the respondent operated mills on the bank of the Calumet River for the manufacture of iron. The process created industrial water containing a small
percentage of solids which was discharged into the river through sewers.
Over the years the solids had accumulated and decreased the depth of
the river. After finding that the accumulation constituted an obstruction
in violation of section 10 of the Refuse Act, the court made it clear that
the discharge of the solids in suspension was not liquid sewage exempted
from penalties by section 13.85 The particles of particulate matter were
in suspension, not solution. Refuse flowing from sewers in a solid state
meant sewage in the traditional sense and nothing else. This view was
sustained in United States v. Vulcan Materials8 6 which held that the discharge of acid, alkaline, and oily waste into New York Harbor was not
protected by the statutory exception.
The Rivers and Harbors Act is important primarily for the Refuse
Act provision. However, it is also noted for the regulation of certain
construction within the navigable waters of the United States8 7 and for
the regulation of obstructions to the navigable capacity of waters. 8 These
provisions should not be overlooked. It was originally believed that they
related only to matters that concerned problems of navigation, or, stated
the other way, that they could not be used to solve environmental problems,
unless the navigational interest could be shown. Some recent cases, however, make it clear that the Corps of Engineers, in carrying out its statutory mandate, cannot take such a restrictive view.
Traditionally, the Corps of Engineers has issued permits for dredging and for filling in the navigable waters under section 10 of the Rivers
and Harbors Act. In Hudson Valley v. Volpe,89 the district court pointed
83. See, e.g., Bass Angler Sportsman Soc. v. United States Steel Corp., 324 F. Supp. 412
(N.D. Ala. 1971); Bass Anglers Sportsman's Soc. v. U.S. Plywood-Champion Papers, Inc.,
324 F. Supp. 302 (S.D. Tex. 1971); Matthews v. Florida-Vanderbilt, 2 ERC 1485 (S.D.

Fla. 1971); Reuss v. Moss-American, Inc., 323 F. Supp. 848 (E.D. Wisc. 1971); Durning
v. ITT Rayonier, 2 ERC 1170 (W.D. Wash. 1970).
84. 362 U.S. 482 (1960).

85. Section 10 prohibits the "creation of any obstruction not affirmatively authorized by
Congress, to the navigable capacity of any of the waters of the United States.... ." 33 U.S.C.
§ 403 (1970). Section 13 exempts from the operation of the Act refuse matter "flowing from
streets and sewers and passing therefrom in a liquid state, into any navigable water of the
United States. . . " 33 U.S.C. § 407 (1970).
86. 320 F. Supp. 1378 (D.N.J. 1970).

87. 33 U.S.C. § 401 (1970).
88. 33 U.S.C. § 403 (1970).
89. 302 F. Supp. 1083 (S.D.N.Y. 1969).
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out that the Corps could not rely on section 10 alone in deciding whether
a dredge and fill permit should be issued. The case involved the construction of a six lane highway along the Hudson River. The Corps had issued
a permit under section 10 for dredge and fill, but part of the construction
required the building of parts of a causeway into the river. Petitioners
argued that this kind of construction required the consent of Congress and
the approval of the Secretary of Transportation under section 9 of the Act.
The court agreed. In effect, the Corps, in improperly issuing a dredge
and fill permit, had tied the hands of the Secretary of Transportation.
Since the dredge and fill permit had been issued permitting a great deal
of the construction to be completed, the Secretary of Transportation
would be hard-pressed to deny a causeway permit. Hence, the court found
that the Corps, in failing to take section 9 into account, had exceeded its
statutory authority.
The other cases, Zabel v. Tabb and Kalur v. Resor, ° are even more
significant. In Zabel v. Tabb, the Fifth Circuit reversed the district
court's holding that the Corps of Engineers had no right to refuse a
dredge and fill permit on other than navigational grounds. The appeals
court declared that although the Rivers and Harbors Act spoke only of
obstructions to the navigable capacity of rivers, it must be read in the
light of the Fish and Wildlife Coordination Acte' and of NEPA. The
National Environmental Policy Act, as viewed by the Fifth Circuit, made
it necessary for each federal agency to consider ecological factors when
dealing with any activity impinging on the environment including dredging. Although NEPA was not in effect when the permit was initially
denied, the court thought the case should be judged by the law in effect at
the time the opinion was written, not when the case arose.
The Kalur case showed the degree to which at least one court was
determined to go in giving full content to the National Environmental
Policy Act. In that case, the Refuse Act permit program established by
Executive Order No. 11574 was successfully challenged. The court first
held that the Army had no authority under the Refuse Act to issue permits for discharges of refuse into non-navigable tributaries, and further,
that any permit issued without submitting an Environmental Impact
Statement as required by section 102 (2) (c) of NEPA would be void.
For a time, the Corps ceased issuing permits under the program, but has
now resumed. With the pending legislation before Congress and this new
thrust on the part of the courts, the future of the permit program must
be viewed as uncertain. In the meantime, the public should note that the
issuance of permits continues.
D. State Regulation
The subject of state regulation of water quality is far more complex
than the subject of federal controls. This article will, therefore, not attempt
90. Zabel v. Tabb, 430 F.2d 199 (5th Cir. 1970); Kalur v. Resor, 335 F. Supp. 1 (D.
D.C. 1971).
91. 16 U.S.C. § 661-68ee (1970).
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to survey that field, but will attempt to show by example how state controls relate back to the federal program and discuss the interrelation of
the two different programs. The Federal Water Pollution Control Act
(as amended) assures that state rules respecting water quality standards,
when accepted by EPA, become federal as well as state law. Thus state
laws affect the totality of the federal program. Clearly, the FWPCA does
not intend to be preemptive. Section 10(c) provides that if either a state
governor or a state water pollution control agency files a letter of intent
to adopt water quality criteria and also files a plan for implementation,
and if these proposals are approved by the Administrator of EPA as complying with the provisions of the guidelines in section 10(c) (3),92 then the
criteria and plan become the water quality standards for that state. 3 Furthermore, section 11 provides that nothing therein should be construed as
preempting any state or political subdivision thereof from imposing any
requirement or liability with respect to the discharge of oil into any waters
within such state. 4
Primary responsibility for water quality is, therefore, placed upon
the states, insofar as their policy is compatible with broad federal outlines. This concept is also included in the National Environmental Policy
Act. That Act makes it clear that the responsibility for implementing environmental policy rests with state and local governments. 5
The rules adopted by the various states follow the guidelines set
forth in the FWPCA with various degrees of precision. 6 Florida, for
example, divides its waters into five use categories and establishes standards for each. The highest use, class I, includes waters used only for
public water supplies, and the lowest, class V, covers waters utilized for
navigation and industrial use.97 Nowhere in the Florida rules, however, is
there an indication of or listing of rivers, estuaries, or streams by classification, and the degree to which these have been authoritatively established is not clear. By contrast, Maine, in addition to establishing certain
statutory criteria, lists by name and identification each inland tributary
92. 33 U.S.C. § 1160(c)(3) (1970).

Standards of quality established pursuant to this subsection shall be such as to
protect the public health or welfare, enhance the quality of water and such standards
the Administrator, the Hearing Board, or the appropriate State authority shall take

into consideration their use and value for public water supplies, propagation of fish
and wildlife, recreational purposes, and agricultural, industrial, and other legitimate
uses. In establishing such standards the Administrator, the Hearing Board, or the
appropriate State authority shall take into consideration their use and value for
navigation.

Id.
93. 33 U.S.C. § 1160(c) (1) (1970).

94. 33 U.S.C. § 1161(o)(2) (1970).
95. NEPA was amended by the Environmental Quality Improvement Act of 1970, 42
U.S.C. §§ 4371-74 (1970). Aside from establishing the Council on Environmental Quality,
that Act makes it clear that "[t]he primary responsibility for implementing . . . policy rests
with State and local governments."
96. For a complete set of state water pollution statutes and rules, consult the State
Water Laws volume of the Environmental Reporter (BNA).
97. FLA. AM.
CODE, vol. III, ch. 17-3 (1971).
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subject to regulation, along with its corresponding water quality classification.98
The classification criteria vary considerably. A comparison of some
of these may be informative.
Florida: Class I-Public Water Supply
The following criteria are for classification of any waters from
which water is withdrawn for treatment and distribution as a
potable water supply.
(1) Sewage, Industrial Wastes or Other Wastes-any industrial wastes or other wastes shall be effectively treated by
the latest modern technological advances as approved by the
regulatory agency.
(2) Odor-Threshold odor number not to exceed 24 at 60
degrees C as a daily average.
(3) pH-of receiving waters shall not be caused to vary
more than one (1.0) unit above or below normal pH of the
waters; and lower value shall not be less than six (6.0) and the
upper value not more than eight and one-half (8.5). In cases
where pH may be, due to natural background or causes, outside
limits stated above, approval of the regulatory agency shall be
secured prior to introducing such material in waters of the state.
The statute further describes acceptable standards for dissolved oxygen,
toxic substances, bacteria count, and so forth, on more or less quantitative
terms, i.e., parts per million, or number per millimeter.9" Some statutes
are more quantitative in approach than the Florida statute and are more
detailed in what is required.
Minnesota: Minnesota Interstate Criteria-Domestic Consumption o
Class A. The quality of this class of the interstate waters of the
state shall be such that without treatment of any kind the raw
waters will meet in all respects both the mandatory and recommended requirements of the Public Health Service Drinking
Water Standards-1962 for drinking water as specified in
Publication No. 956 published by the Public Health Service of
the U.S. Department of Health, Education and Welfare, and any
revisions, amendments or supplements thereto. This standard
will ordinarily be restricted to underground waters with a high
degree of natural protection. The basic requirements are given
below:
Limit or Range
Substance or Characteristic
1 most probable number
Total coliform organisms
per 100 milliliters
5
Color value
15
Threshold color number
98. Maine Water Pollution Control Law, ME. REv. STAT. ANN. tit. 38, §§ 361-491 (1964).

99.

FiA. Avmw. CODE,

vol. III, ch. 17-3.07 (1971).

100. WPC15, Criteria for the Classification of the Interstate Waters of the State (of
Minnesota) and the Establishment of Standards and Quality and Purity; Adopted June 30,
1969.
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Still other states approach the problem from a less technical, more descriptive approach. For example, Maine describes its highest classification as
follows:
Class A shall be the highest classification and shall be of
such quality that it can be used for recreational purposes, including bathing, and for public water supplies after disinfection. The
dissolved oxygen content of such waters shall not be less than
75% saturation or as naturally occurs, and contain not more
than 100 coliform bacteria per 100 milliliters.
These waters shall be free from sludge deposits, solid refuse
and floating solids such as oils, grease or scum. There shall be no
disposal of any matter or substance in these waters which would
impart color, turbidity, taste or odor other than that which naturally occurs in such waters .... "'
A comparison of these different approaches illustrates the variety or
scope of regulation permitted under the federal law. This diversity may
be viewed as one of the flaws of the federal-state system. First, there is
a tremendous range of accuracy of measurement allowed by the various
statutes. Thus, while the broad requirements of the federal law are in all
cases complied with, each state is still permitted a great deal of leeway
in the manner in which it sets quality standards, making uniformity among
states a matter of rough approximation. In many cases, the language is
ambiguous enough to allow for extensive debate if litigation should arise
over compliance or non-compliance. It must be recognized, however, that
no single national standard could be adequate for each state's needs.
Clearly New York's water quality problems differ from Alaska's. Nonetheless, many state standards can best be described as "weak," and this
becomes important in the light of the apparent federal decision to defer
to the states in enforcement procedures, where possible.
To a greater extent than usual, Congress has delegated precise rulemaking power to the states on the theory that the basic police powers
required for enforcement of pollution regulations reside at the local level.
Yet utilization of this procedure has led to a certain amount of confusion
and an inability to cope with the problem. Even the most well-meaning
state legislatures often lack the research and other staff assistance required to draft proper legislative standards.
Despite the language of the FWPCA, preemption problems will arise
from time to time. Florida recently enacted a statute prohibiting the discharge of oil, petroleum products, petroleum by-products, and other pollutants into or upon any coastal waters, estuaries, tidal flats, beaches,
and lands adjoining its seacoast. There are no defenses permitted to the
pollutor under this Act, and if there is a spill, the person responsible is
liable for the total cost of cleanup, without monetary limitation."°2 This
101. M.

REv. STAT. ANN. tit. 38, § 363 (1964).

102. Florida Oil Spill Prevention and Pollution Control Act, FLA. STAT. §§ 376.011-.21
(Supp. 1970).
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law was recently challenged with success in the federal courts. In American Waterways Operators v. Askew,' 01 the court held that the Florida
statute was in conflict with the universal federal admiralty scheme, and
consequently had to fall. Thus, while the general approach to water quality control puts the basic responsibility upon the states, they cannot move
in such a way as to invade a federally preempted area.
III.

IMPACTS OF INTERNATIONAL AGREEMENTS ON NATIONAL LAW

A.

In General

Consideration of the international law of pollution as it affects the
oceans is a topic which can only be briefly touched upon in this article.
The complexity of the topic calls for separate investigation. However,
some mention must be made here of the leading references, in order that
the reader may have some knowledge of the "trends in understanding"
between nations, and the degree to which the national policy is being
advanced or retarded by international agreement or lack thereof. There
are many conventions in force, pending approval, or under consideration
that have a bearing upon the quality of the oceanic environment. They
pose two problem areas. The first concerns the substance of the law
covered by these agreements, and the second concerns the procedures and
approaches nations may take in solving their mutual pollution problems.
The most basic documents designed to protect the quality of the
environment are clearly the International Convention for the Prevention
of the Pollution of the Sea by Oil of 195414 and its amendments of
1962.105 The clear purpose of this treaty (as amended) is to attempt to
reduce the deliberate discharge of oily wastes into the sea. It prohibits,
within certain specified zones,' " the discharge of oil by most vessels. However, the effectiveness of the treaty is limited by several very important
features. Exempt from the provisions of the treaty are tankers with a
capacity under 150 gross tons and other ships with a capacity under 500
gross tons. Ships engaged in the whaling trade, ships navigating the
Great Lakes and connecting tributaries, and naval ships, including auxiliaries are also exempt. 1 7 Furthermore, the rules do not apply to discharges
of oil necessary to secure the safety of the ship or prevent damage to the
cargo, or discharges due to unavoidable leakage. 0 ' Probably the greatest
drawback in the Convention, however, is the lack of adequate enforcement
powers; enforcement is left to the jurisdiction of the flag state. 0 9 Finally,
103. 3 ERC 1429 (1971).
104. [19541 12 U.S.T. 2989, T.I.A.S. No. 4900, 327 U.N.T.S. 3.
105. [19621 17 U.S.T. 1523, T.I.A.S. No. 6109.
106. Id., § 14, at 1540-48. Annex A to the International Pollution Convention, replaced
by section 14 of the amendments.
107. Id., art. 2, para. 1, at 1526.
108. Id., art. 4, at 1528.
109. Id., art. 2, at 1526.
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the Convention deals only with the prevention of spills and contains no
provisions dealing with civil liability for damages caused by spills.
In partial response to the needs indicated by these shortcomings, the
Inter-Governmental Maritime Consultative Organization (IMCO) called
a conference in 1969, resulting in the presentation for signature of two
additional conventions: the International Convention Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties," 0 and the
International Convention on Civil Liability for Oil Pollution Damage."'
The first of these concerns the problem of what measures a nation might
take to prevent danger to its coastline from pollution. This, of course, is
the problem clearly posed by Torrey Canyon type situations. The Convention would permit signatory parties to take any necessary steps to prevent,
mitigate, or eliminate grave and imminent danger to their coastline, either
from pollution or the threat thereof. The measures could be undertaken if
the steps were proportionate to the damage or threat of damage, and only
those steps reasonably necessary could be taken." 2 Should it be shown
that damage in excess of that reasonably necessary to abate the danger
was suffered by a vessel, compensation would be required."' The problems
with this Convention, should it come into force, are definitional. Arbitration and conciliation procedures are established by the agreement to deal
with these difficulties.
The Convention on Civil Liability, if adopted, would provide for
liability on the part of the owner of a vessel for damage to third parties
caused by the discharge of oil. But there would be no liability if the owner
could prove that the damage resulted from an act of war, act of God, act
of a third party, or act of a government with respect to aids to navigation." 4 The limitation of liability under the Convention is set at 2,000
French francs per ton, or a total of 210 million francs, unless the accident
occurs as a result of the actual fault or the fault of a party in privity with
the owner, in which case there is no limitation. To assure the payment of
damages, the owner of a ship carrying more than 2,000 tons of oil must
maintain sufficient insurance to cover his maximum liability under the
Convention and carry a certificate attesting to this fact. Absent such a
certificate, his vessel would not be given clearance by his flag nation for
trade." 5 It is interesting to note that United States national legislation
pertaining to costs and damages as contained in the FWPCA does not include damages to third persons.
B. Ocean Dumping
An area presently under examination is ocean dumping. This, of course,
is the next logical cause of concern when one's attention is diverted from
110. 9 INT'L LEGAL MVIATER
ALS 25 (1969).
111. 9 INT'L LEGAL MATERIALS 45 (1969).

112.
113.
114.
115.

Id., art. 5, at 48-51.
Id., art. 6, at 1.
Id., art. 3, at 47-48.
Id.art. 7(10), at 54.
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the more spectacular impacts of routine and disaster-type oil spills. The
importance of controlling ocean dumping has only recently been given
proper recognition. The impacts of ocean dumping are only now being
evaluated, but it can be said without fear of contradiction that some of
the effects have serious potential for harm. For example, the Council on
Environmental Quality recently reported that dredge spoils account for
80 percent by weight of all ocean dumping, and that approximately 34
percent of the material disposed of may be polluted. Legislation has been
proposed to deal with this threat on the national level."'
In addition, the United States has offered a draft treaty for discussion,
hoping that it might become the basis for an agreement during the forthcoming Conference on the Human Environment to be held in Stockholm in
1972. The United States proposal would prohibit the transportation of all
material for the purpose of dumping unless a permit is granted by the
party from whose territory the material was to be transported. The material referred to is defined as material of any kind or description. Thus
the scope is much broader than that previously undertaken by any other
convention.
While the purposes of the convention draft are pure, there are drawbacks reminiscent of other regulations. In the first place, the standard for
permit issuance is somewhat vague. Refusal would be based upon the
degree to which the material, if dumped, would "unreasonably degrade or
endanger human, health, welfare or amenities, or the marine environment,
ecological systems, or existing or future economic use of the ocean.""'
As with the oil pollution convention, the draft is subject to the critical
weakness that enforcement would be left to the national laws of the enforcing state.
Another treaty having environmental implications with far-reaching
potential is the Continental Shelf Convention of 1958.18 This convention
provides that a coastal state exercises certain sovereign rights to explore
for and exploit the natural resources" 9 of the continental shelf adjacent
to its coasts. 2 ° While the primary purpose of the Convention is to allocate
the rights to certain submerged resources, when combined with statutory
authority enacted on the same subject, it has been interpreted as giving
the United States a right to exercise certain controls over non-extractive
uses of these submerged lands.
116. OCEAN DUMPING, supra note 6, at 3.
117. Draft, REGULATION OF TRANSPORTATION FOR OCEAN DUMPING CONVENTION, art.
III(b).
118. [1958] 15 U.S.T. 473, T.I.A.S. No. 5578 [hereinafter cited as Continental Shelf Convention].
119. Continental Shelf Convention, supra note 118, art. 2, at 474.
120. The precise definition of the area covered by the term "continental shelf" has been
the subject of much debate. The Convention (Article 1), uses the term to refer to "the seabed and subsoil of the submarine areas adacent to the coast but outside the area of the
territorial sea, to a depth of 200 meters or, beyond that limit, to where the depth of the
superjacent waters admits of the exploitation of the natural resources of the said areas; . .
Debate centers on how far the legal shelf can be extended.
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One of the most interesting of these interpretations is to be found in
United States v. Ray,'121 where the court interpreted the convention as
permitting the United States to seek an injunction to prohibit the construction of an artificial island for commercial purposes on the United
States continental shelf beyond territorial limits. The court reasoned that
the reefs upon which the island was to be built were natural resources
appertaining to the United States under the terms of the treaty, and that
the United States therefore had a protectable interest in them. 2 Although
the case addressed itself only to artificial islands, the language leaves room
for seeking possible injunctions in cases involving other activities on the
shelf if it can be shown that they are related to the shelf and violative of
treaty interests of the United States. Yet to be clarified is the precise
scope of this apparent interest. However, it appears clear that the Justice
Department is prepared to press this right as far as the law will permit
where it is in the national interest to do so.
Other international agreements containing pollution provisions affecting the oceans are the 1958 Geneva Conventions on the High Seas, 23 the
Territorial Seas and Contiguous Zones, 2 4 and the proposed United States
Working Paper of August 3, 1970.12 Because discussion of these documents in detail is far beyond the scope of this article, suffice it to say that
they encompass broad prohibitions or denouncements but are without
sufficient sanctions. The existing High Seas Convention calls for states to
enact regulations to prevent pollution by oil and to take measures to prevent pollution due to radio-active waste disposal. 26 The Territorial Seas
Convention provides for special contiguous zones adjoining the territorial
seas in which certain pollution controls may arguably be exercised.' 2 7
Finally, the Draft United Nations Convention on the International Seabed
Area of August 3 calls for strict safeguards for the protection of the
marine environment' 28
All of the above agreements have a sufficient number of signatories
to lead one to conclude that they are of almost universal application, with
the exception, of course, of the Working Paper. In addition to this type
of treaty, patterns have been established and will continue to be influenced
by agreements of small numbers of nations on problems of limited scope,
as well as by unilateral acts of a single nation.
121. 423 F.2d 16 (5th Cir. 1970).
122. The court, however, was not willing to clearly define the precise nature of this
interest although it did say that it did not include title.
123. [1958] 13 U.S.T. 2312, T.I.A.S. No. 5200, 450 U.N.T.S. 82 [hereinafter cited as
High Seas Convention].
124. [1958] 15 U.S.T. 1606, T.I.A.S. No. 5639, 516 U.N.T.S. 205 [hereinafter cited as
Territorial Seas Convention].
125. Draft United Nations Convention on the International Seabed Area, a working
paper tabled for discussion in Geneva, August 3, 1970, before the Seabeds Committee [hereinafter cited as Working Paper].
126. High Seas Convention, supra note 123, arts. 24-25, at 2319.
127. Territorial Seas Convention, supra note 124, art. 24, at 1612-13.
128. Working Paper, supra note 125, art. 9, at 4.
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One example of an arrangement of a small number of nations is the
creation of the International Joint Commission (IJC) to govern boundary
waters 'between the United States and Canada in 1909. This Commission
was created to attack problems of joint concern with respect to those
waters in which both countries have a vital interest. The Commission
considers disputes with regard to the joint waters, giving priority to domestic and sanitary uses. Boundary waters and waters flowing across the
boundaries are required to be pollution free at least to the extent that no
act by one party should affect the health or property of the other. 129 However, despite good intentions, the drafters were unable to agree on provisions with teeth. The IJC has no control over the timing, extent or nature
of investigations, and it may not instigate its own investigation, but must
await a reference from one of the participating governments. Also, the
Commission has no power to put its recommendations or guidelines into
effect, or to insure compliance of any guidelines adopted by the parties.
On a somewhat broader scale, water quality problems affecting regions have also been attacked on a private level. The Genossenschaften,
or cooperative associations of the Ruhr drainage basin, are exemplary of
this approach. These associations have the authority to plan and construct facilities for water resources management and to assess members
with the cost of construction and operation. 80
Occasionally, a nation becomes impatient with the progress being
made in the painstakingly slow international arenas, and because of a
threat that is real and pressing, decides to take such unilateral action to
protect its environment as might be considered to be outside the normal
scope of international arrangements. Canada has recently taken such a
step to protect its arctic waters. The Canadian Arctic Waters Pollution
Prevention Act' 8 constitutes a sweeping system of regulation of the waters
defined therein, which include waters adjacent to the Canadian mainland
to a distance, in some places, of 100 miles from the nearest shore. 8 2 This
is a distance far in excess of any limit of territorial waters recognized in
international law, even for limited purposes. The law prohibits persons
or ships from depositing or permitting the deposit of waste of any kind
in the defined waters, or on the arctic mainland under conditions where
the waste may enter the arctic waters. Waste is defined as any substance
129. Treaty with Great Britain relating to boundary waters between the United States
and Canada, January 11, 1909, [1910] 36 Stat. 2448, T.S. No. 548.
130. For a discussion of these associations and their implications, see Kneese, Water
Quality Management by Regional Authorities in the Ruhr Area, 11 PAPERS AND PROCEEDINGS
OF THE REGIONAL SCIENCE AssocrATioN 109 (1963).
131. CAN. REv. STAT. C. 47 (1970) [hereinafter

cited as Pollution Prevention Act].
132. "Arctic Waters" are defined in section 3(1) of the Act as those waters
adjacent to the mainland and islands of the Canadian arctic within the area enclosed by the sixtieth parallel of north latitude, the one hundred and forty-first
meridian of longitude and a line measured seaward from the nearest Canadian land
a distance of one hundred nautical miles . . ..
Pollution Prevention Act, supra note 131, at § 3(1).
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that would degrade or alter the quality of the water to an extent that1 is
3
detrimental to use of the waters by man or by any animal, fish, or plant.
That Act provides for the appointment of pollution prevention officers
with power to seize offending vessels under certain circumstances.
The unilateral nature of this legislation is the primary concern of
the United States, which has strongly protested. 13 4 It is feared that such

a move might result in similar claims by other nations, possibly stimulating unilateral claims of an even more sweeping nature in the international
community. It is Canada's position that it had a right to act under the
doctrine of necessity, and that it had a duty to move because it is the trustee
of the arctic waters for the international community. 13 5 The negotiations
now proceeding to resolve the future of the arctic waters are bound to
have a lasting influence on the course of international law.
Valid distinctions can be drawn between arctic and other waters due
to the persistent nature of hydrocarbons trapped under ice. However,
the issue of unilateralism is one that has tremendous implications for the
general structure of international relations. Therefore, as critical as the
environmental issue may be, it is secondary to the more encompassing
one posed by the claim.
The above is an attempt to show the range of approaches being taken
with respect to the marine environment on the international level. It poses
problems for the United States in that these approaches are not always
necessarily consistent with domestic needs and policies, yet may be demanded by the international community and accepted by the United
States as a result of the negotiation process in furtherance of broader
foreign policy. It is the lawyer's task to review legislation with an eye
towards assuring consistency with international agreements.
IV.

CONCLUSION

The complexity of law as it applies to environmental matters should
now be obvious. What has been outlined herein was not meant to be comprehensive. For example, no mention has been made of private remedies
at common law that can be adapted to the solution of environmental prob133. Id. at § 2(h).
134. An example of U.S. reaction comes from Leigh Ratiner, U.S. Defense Department:
Unilateral claims tend to exaggerate a coastal State's interest in the sea. In
formulating them, nations are not restrained by any concern to accommodate the
genuine needs of other nations. Rather, the tendency is to claim all a nation can,
short of the point where it will risk serious conflict with more powerful nations.
Inherent in the approach is the risk of miscalculation. Ultimately, coastal State

unilateral claims may be pushed so far that maritime nations will have to react
strongly to protect their most vital interests.
Ratiner, The United Nations and Ocean Management, Proceedings of the Fifth Annual Conference of the Law of the Sea Institute, June 15-19, 1970 [hereinafter cited as United Nations
and Ocean Management].
135. See the summary of the Canadian Note of April 16, 9 INT'L LE AL MATERIALS 608
(1970), and Ratiner, United Nations and Ocean Management, supra note 134, at 296.
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lems. 86 Under this heading come actions in trespass, 18 7 negligence, 8 and
the broad groups of cases entitled riparian rights, 8 ' nuisance,'140 and
admiralty.' 41 Dealing with these actions in court forces the attorney to
come to grips with problems such as sovereign immunity,' 42 standing to

sue, 48 preemption,'" and discovery, 48 to name but a few.
Also not considered in this discussion were collateral areas of statutory law that may, upon proper occasion, prove useful in environmental
matters. Among these are the fisheries laws, 46 mining laws, 47 and the
myriad laws affecting the public domain. 4 8
The attorney interested in the preservation of the oceans and coastal
waters, including the estuaries, has a selection of common law, state and
federal statutory law, and international law from which to choose. Despite
this rich source of sanctions, the attorney encounters many problems. The
federal program for water quality has not yet taken on firm dimensions
and has not proved particularly effective in reducing the pollutants that
find their way into the seas despite widespread claims to the contrary.
While the potential for enforcement is there, the realization of enforcement is lagging. Needless confusion and loss of effectiveness can be detected in the attempt to weld fifty diverse state programs into a unit under
a federal umbrella. While it is necessarily true that the police powers
helpful in enforcing water standards are vested in the states, it does not
follow that there is no need for a firm federal hand to help assure uniformity and effectiveness. Further, some areas, such as oil pollution, lend
themselves to a uniformity of treatment which calls for federal preemption.
Other difficulties lie in the fact that the number and variety of remedies
136. See Robinson, Tortious Water and Land Use In the Big Cypress Swamp, 25
U. MIAMI L. REv. 690 (1971).
137. See, e.g., Green v. General Petroleum Corp., 205 Cal. 328, 270 P. 952 (1928).
138. See, e.g., Nelson v. C. & C. Plywood, 154 Mont. 414, 465 P.2d 314 (1970).
139. United States v. Gerlach Live Stock Co., 339 U.S. 725 (1950) ; Sandusky Portland
Cement Co. v. Dixon, 221 F. 200 (7th Cir. 1915); Strobel v. Kerr Salt Co., 264 N.Y. 303, 58
N.E. 142 (1900) ; Penna. Coal Co. v. Sanderson, 113 Pa. 126, 6 A. 453 (1886) are examples
of the confusion in this area.
140. See, e.g., Cityco Realty v. Annapolis, 159 Md. 148, 150 A. 273 (1930) or Jones v.
Breyer Ice Cream Co., 1 App. Div. 2d 253, 149 N.Y.S.2d 426 (1956).
141. See, e.g., California v. S.S. Bournemouth, 307 F. Supp. 922 (C.D. Cal. 1969).
142. See, e.g., Gardner v. Harris, 391 F.2d 885 (5th Cir. 1968).
143. See, e.g., Association of Data Processing Service Organizations v. Camp, 397 U.S.
150 (1970).
144. See, e.g., Huron Portland Cement Co. v. Detroit, 362 U.S. 440 (1959).
145. See, e.g., Kaiser Aluminum v. United States, 157 F. Supp. 939 (Ct. Cl. 1958).
146. Fish and Wildlife Coordination Act, 16 U.S.C. §§ 661-66(c) (1970); and the Fish
and Wildlife Act of 1956, 16 U.S.C. §§ 742a-d, 742e-j (1970) and 15 U.S.C. §§ 713c-c3(e)
(1970) are examples. See also the many individual acts designed to protect individual species,
such as the Fur Seal Act of 1966, 5 U.S.C. § 2254 (1970), 16 U.S.C. §§ 1151-59, 1161-68,
1171-72, 1181-87 (1970); and the Endangered Species Act of 1969, 16 U.S.C. §§ 668aa-cc
(1970).
147. E.g., the Mining Law of 1872, 30 U.S.C. §§ 22-24, 26-30, 33-34, 37, 39-42, 47 (1970)
and the mineral leasing laws contained in 30 U.S.C. §§ 21, 28a-e (1970).
148. These laws include those regulating recreation, national forests, and national parks.
See, e.g., the Multiple-Use Sustained-Yield Act of 1960, 16 U.S.C. §§ 528-31 (1970).
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available to the private litigant have been severely limited. Trends now
indicate that some of the previously closed routes to relief for the private
citizen are being opened by statute or judicial legislation. NEPA has been
of strong assistance in this area. However, an effective, systematized
method of opening courts to small groups of injured parties and individuals must yet be devised.
Another significant problem, but one that does not often receive
attention, is the need for establishing systems for collection, preservation,
and use of scientific data. This has an impact not only upon the litigation
process, but the enactment of meaningful legislation as well. It is axiomatic that the law depends upon the facts. Methods must be developed
to assure that the most reliable information is obtained and made public,
not only for use in court, but also to develop a sufficient understanding of
the environment to make possible an accurate evaluation of the degree
to which the environment is being degraded and by what.
Reference has been made to the fact that pollution may be defined
as an excess of resources. More must be known about which excesses are
detrimental and which may even be beneficial if identified and properly
utilized. Furthermore, for the first time, scientists such as marine biologists, ocean engineers, physical and chemical oceanographers and the like
are being extensively called upon to provide testimony. More work needs
to be done with such people to bring to them the basic concepts of jurisprudence and a better understanding of the role of the scientific witness
in the adversary proceeding. When this is done, more of these men will
feel comfortable in coming forward to provide the data required for reasoned and just solutions.
On the international level, a different kind of problem exists with
respect to the accumulation of scientific data. It is becoming more common
to find severe restrictions placed upon the conduct of research off the
coasts of various nations who are jealous of information that might hold
the key to vast submerged mineral resources. These nations suspect the
motives of technologically advanced countries, and thus restrict or defeat
oceanic research efforts despite offers to share data and samples and promises of open publication. The oceans are a single, vast, ecological system,
and piecemeal evaluation is difficult, particularly when those areas closest
to land, the areas rich in living resources, are made inaccessible. Without
adequate baseline data, changes in the environment become that much
more difficult to detect. An example of the misunderstandings that arise
from a lack of such data is the recent panic concerning mercury in tuna.
A final observation, I believe, ought to be this. What is to be sought
through the facilities of the law is not a pristine environment. Absolutely
pure water, which is devoid of salts and minerals, is tasteless and undesireable. What is to be avoided is a purely emotional reaction to progress.
What is to be achieved is a balanced use of the oceans, bays, harbors,
estuaries, and streams in a manner that provides man with his real needs

UNIVERSITY OF MIAMI LAW REVIEW

with a minimum of damage. So much is obvious. In order to do this, lawyers must work closely with others to develop new tools.
Reference has already been made to the need for scientific knowledge
and the need for lawyers to educate scientists in the legal process. Needless to say, the lawyer bears a strong obligation to involve himself in the
scientific process in order to fully understand its capabilities and limitations. Furthermore, a workable scale against which goals for the environment can be measured and evaluated is needed. One difficulty here, as
stressed by the Council on Environmental Quality, is the failure of the
pricing system to take into account the environmental damage that polluters inflict on others. There is an imbalance between the real and the
external social costs. Methods are needed to increase consumer awareness
concerning what the consumer is paying to achieve his standard of living
so that hard questions may be asked.
Finally, we can be assured that while great steps have been taken,
much remains undone. The first step is an educated and properly motivated
public, and just, evenly applied laws. To these ends the lawyer must learn
to work closely with the scientist, the economist, and the consumer to
achieve what must become the common goal if the oceans are to survive
not just for the present, but for generations to come.

